1973 (Tr. 669, 690).  He was again fired.  Subsequently, he was
hired at the Coeur on August 7, 1984 and fired in October 1984.
Crabtree received ten slips for absenteeism (Tr. 690).  Joe
Arnoldi did not have as many slips for absences as did Crabtree
(Tr. 691).  The company has a printed policy concerning absences
(Tr. 692; Ex. C29).  Crabtree was discharged for four unexcused
absences in a 60 day period (Tr. 694).  The last sleeping
incident involving Joe Arnoldi was "the straw that broke the
camel's back" so far as Joe's discharge was concerned (Tr. 695).

Elisoff was fired on April 1, 1983 by Ron Maehl and Buss
Lomas (Tr. 697).  He was rehired when he convinced Douchene that
he had changed.  He rustled every day for maybe two months (Tr.
698, 699).  After he was rehired Elisoff received some warning
slips, including one for unsatisfactory work and one for
excessive absenteeism (Tr. 702, 703).

Elisoff is still working at the Coeur {Tr. 703).

The decision to terminate Joe was based on his work record
and the whole business (Tr. 704).  During the relevant period 22
employees other than Joe received warning slips for unsatis-
factory work, failure to follow orders, and non-safety related
conduct.  The 22 remain employed by ASARCO (Tr. 704).  Paul
Stull, the other employee allegedly caught sleeping, did not
receive disciplinary days off and was not terminated (Tr. 705).
Douchene wasn't sure if Stull was sleeping or not but he warned
him for sitting down on the job (Tr. 705)*

The disciplinary system at Coeur includes verbal and written
warnings (Tr. 706).  The lowest level is a verbal warning and the
highest level is termination (Tr. 707).  Douchene didn't know if
Joe rustled every day (Tr. 700).  After March 20, 1985 Joe told
Douchene that he wanted his job back (Tr. 701).  Douchene was
never convinced that Joe was serious about getting his job back
(Tr. 702) .

Evaluation of the Evidence

In view of the Commission's rulings concerning section
105(c> it is necessary to initially determine whether complainant
was engaged in a protected activity and whether respondent took
adverse action against him for such activity.

It is clear that certain activities in which complainant
engaged were protected under the Act.  He complained about the
positioning of the tugger and its proximity to the train track.
However, there is no evidence that respondent took any adverse
action for such complaints.  MSHA Inspector Jim Arnoldi never
inspected the tugger.  He merely told Joe to discuss it with Bill
Arthur.  In turn, Arthur did not think it was a problem.  MSHA
Inspector Downs inspected complainant's work place but no
complaints were made to him about the tugger.

1040 (Tr.   685?   Ex.   C42).     During
